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1, ‘Whether recairing appellant to put On a coat (claimed 
by the Government to nave been “ror: by aprellent during the 
robbery) in open court and in the presence of tthe jury violateé 
| 


appellant's Fifth imencment privilege essinst self-incrimination. 
as = 


2. “hether testimony that the scic coat| bore stains of 
human blood which could not be farther identified, by group or 
attribution to any indivicuel, shoul have been excluded since 
its prejudicial effecc Clearly ortveighed its probative value, 


if any. 


3. whether appellant's motion for judement of accuittal 


on the ground of insufficiency of evidence shorjlé have been 
gratMed, where the sole evidence of quilt as identification by 


| 
one eve-vitness \hose testimony ‘72s self-contradictory. 


i} 
4, Vhether the Court helo errec. in its instruction to 


the jury on the eloments of assealt with a dencerous weapon. 
i 
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BAIS FOR APPEL“. 


TIRISIMCTIONL STATE IT 


This is an zpxaYA from 2 jucoment of the Inited States 
Vistrict Court for the Jistrict of Col ambia.| Jurisdic- 
tion is based on 26 J. S.c. § 12°]. 


STATS IT OF Ti Cass 


Appellant was arrested unoen vrarrant on January 2°, 


1es¢ (Tr. 1-2¢)l/ and -ras subsecuently indicted in three counts: 


robbery, assault with a dengerois -reapon, and carryinc a con- 
cealed weepon without license. In essence, @ll three counts re- 
lated to a single incicent as to wrich it ‘es charced that on 
or about January 25, 1°53, appellant robbed a store owmed by 
one Camille Kaver, and in the process thereof assaulted Xaver 
with e pistol. 

On the foregoing indictment, appellant was tried on 
July 5, 5, and 7, 1°53 in the Jnitee States istrict Court for 
the District of Columbia before Judge Leonard ¥. “alsh (Criminal 
Yo. 432-56). 

Testifying for the prosecution, C>mille Xaver identi- 
fied appellant, in court, as the men who had robbed and assaulted 
him (Tr, I-25). tle also testified that he naa similerly identi- 
fied appellant in = pre-trial lineun (Tr. I-28). 

The Government's attempted se in evidence of a black 
coat allegedly worn by appellant curing the commission of the 
crime ves met by 2 Jefense motion to suppress on Fourth imend— 
ment grounds (Tr. I-25). On this motion, the testimony vas 
that upon his arrest appellant voluntarily vrore this coat to 
the station, and the coat was there seizede by the police after 


Kawer identified it at the lineup as having been worn by his 


1/ The transcript is in three volumes. Volume I is separately 
peginated, andi Volumes II and III ere consecutively paginated. 
The designation "Tr. I-29", anc similar Cesignations in this 
brief, refers to transcript, Volume number, and pace number, 
respectively, 


ores 
assailant (Tr. I-23-49). The motion to summress) vas denied 
(Tr. I-49), anc the coat Wes received in evidence es Govern-— 
ment Oxhibit 1 (Tr. I-11). 

Over defense objection based on the bo leeieos acainst 
self-incrimination, the Court »permitte. the Government to cause 
appellant to put on the said coat in open court,| in the presence 
of the jury. (Tr. I-42-47). Thereupon, Xaver identified the 
coat as having been worn by apvellant during the robbery, and 
testified that he had similarly identified the coat at the 
lineup. (Tr. I-47). | 

im FBI agent testified thet he found humen blood stains 
on the coat, but he could not identify the blood | group or type 
and could not attribute the blood to any indivicjal (Tr. I-113- 
117); | 

i. defense motion for acquittal based on insuffici- 
ency of evidence :2s denied (Tr. I-11°). | 

For the cefense, the appellant and other witnesses 


| 
testified that appellant was at the home of his mother-in-lai 


| 
when the crime allegedly took place (Tr. I-127-132, II-1-57). 


flso reliec on were hospital recoris 2nd testimony shoving thet 
several days preceCing the alleg22 crime aspellent had unidér.- 
gone a serious operation and was therefore incapable of engag- 
ing in the strenuous activity which, as alleged, characterized 
the crime (Tr. II-1-24, 5¢-53). 

4fter both sides rested, anpellant movela for a judcg- 
ment of acquittal, and the motion ves denied (Tr.' II-7S). 


On these facts, appellant ‘ras convictec| on July 7, 


1°55 on all three counts. (Tr. III-135). ‘Je wes sentenced on 


July 26, 1£55 by commitment to the custody of the Zttorney 


General or his authorized representative pursiant to Title 13, 
Jnited States Cote, Section 571% (¢}, uwier the vrovisions of 
the Pederal Youth Corrections ..ct, for a perio@ of eight (3) 
years. (Record-Docket Entries-Crim. fo. 432-35). This Court 
grantec appellent's motion to enpeal in forma vpayneris, and 


undersigned counsel was appointed to represent the @ppellant. 


~~ ee 


COWPICITIO VN 2205 


‘sW SPALITIS I VON. 


Fifth “mendment, Jnitec States Constitution 


| 

‘lo person shall be nelé to anever for fh capital, or 
otherwise infamous crime, unless on a presentment or in- 
cictment of a orang Jury, except in cases zeising in the 
land or naval forces, or in the -dlitia, when in actual 
service in time of fcr or miblic canger; nor shell any yerson 
be subject for the same offence to de tvice| wit in jeo- 
pardy of life or lindo: nor shell be comellea in any crimi- 
nal case to be 2 vritness acainst nimself, nor be ceprived 
of life, liberty, or property, without due process of lav; 
nor shall private pronerty be taken for public use, with- 
out just compensation. 


oD. C. Code, 1651 Sc. § 22-2°01 


8 22-2901. Robbery. 


* 


Whoever by force or violence, whether againgt resistance 
or by sudden or stealthy seizure or snatching, or by »ut- 
ting in fear, snall teke from the person or |immediate 
actual possession of another anything of value, is guilty 
of robbery, end any »erson convicted thereofi shall suffer 
imprisonment for not less then six months nor more then 
seas years. (ier. 3, 1991, 31 Stat. 1322, ca. 354, 
SHY. 


D.C. Code, 1951 Bd. § 22-572 


| 
§ 22-592. Assault with intent to commit mayhem or -rith 


a 
dangerous tvreapon. 


“very person convicted of an assault trith intent to commit 
mavnem, or of en assault vith a denverous veapon, shall be 
sentencec. to imorisonment for not more than ten years. 
(ilar. 3, 1691, 312 Stat. 1321, ch. 354. § TA). 


D.C. Code, 1651 Ba. § 22-3274 
a Ee ER ANS 


8 22-32.4. Carrving concezied ‘reapons. 


-lo person shall within the District of Columbia carry either 
openly or concezled on or about his person, except in his 
dwelling house or place of business or on other land posses- 
sec by him, a pistol, ‘rithout a license therefor issuec as 
hereinafter provided, or any deadly or dangerous veapon 
capable of being so concealed. ~“toever violates this 
section shall be punisheé as provided in section 22-3215, 
unless the violation occurs after he has beer convicted 

in the District of Columbia of a violation of this section 
or of a felony, either in the istrict of Columie or in 


CONSTIVITIO RR CL iy rs 


~W SPLLTITSS IWOLVS. 


Fifth Amendment, Jnitec States Constitution 


slo ~erson shall be hel¢ to anever for a capital, or 
otherwise infamous crime, wnless on a presentment or in- 
Cietment of a Urend Surv, except in cases crising in the 
dand or navel forces, or in the »ilitia, when in actual 
service in time of ‘for or mablic canger; nor shell any verson 
be subject for the same offence to be tice mut in jeo- 
pardy of life or linto>; nor shall be commellet in any crimi- 
nal case to be @ vritness acainst aimself, nor be deprived 
of life, liberty, or proverty, without die process of lav; 
nor shall. private property be taken for public use, with- 
out just compensation. 


D.C. Code, 1°51 3c. 8 22-2¢01 
B 22-201, Robbery. 


Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by nut- 
ting in fear, shall teke from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, end any »erson convicted thereof sholl suffer 
imprisonment for not less then sir months nor more then 
ae vears. (liar. 3, 1°91, 31 Stat. 1322, ch. 354, 

§ 319. 


D. C. Code, 1951 Ba. § 22-522 


§ 22-592... Assault witha intent to commit mayhem or «ith 
dangerous veepon. 


“very person convicted of an assault with intent to commit 
mayhem, or of en essault with a dencerous “weapon, shall be 
sentencec |to imorisonment for not more than ten vears,. 
(iar, 3, 1091, 31 Stet. 1321, ch. 354. § 794). 


D.C. Code, 31651 Ba. § 22-3294 


8 22-3294. Carrying concecisd \yeapons. 


“lo person shall within the District of Columbia carry either 
openly or concezled on or about his person, except in his 
dwelling house or place of business or on other land posses- 
sec by him, a pistol, 'vithout a license therefor issue? as 
hereinafter provided, or any deadly or dangerous weapon 
capable of being so concealed. “thoever violates this 
section shall be punished as provided in section 22-3215, 
unless the violation occurs after he has been convicted 

in the District of Columbia of a violation of this section 
or of a felony, either in the District of Columbie or in 


another jurisdiction, in which case he shall be sentenced 
to imprisonment for not more than ten years, (July 3, 1°32, 
47 Stat. $51, ch. 465, 8 43 wJlov. 4, 1°43, 57 Stat. 25, 

ch. 295; iug. 4, 1°47, 51 Stat. 743, ch. 45%: June 2¢, 1°53, 
57 Stat. 94, ch. 157, 8 2°%4(c).) 


STATEMEIIT OF POTTS 


1. The Court-imposed recuirement that appellant put on a 
coat (claimed by the Government to heve been vorn by appellant 
during the robbery) in oven court snd in the presence of the jury 
violatec appellant's Fifth mencment privilece acainst self-in- 
crimination. (Tr. I-42-47; II-33). 

2. Testimony that the scid coat bore stains of humen blood 
which could not be further icentifie’, by group or attribution 
to any individual, should have been excluded since its vreju- 
dicial effect clearly outweiryhed its probative value, if any. 
(Tr. I-113-117; II-33-24). 

3. Appellent's motion for judgment of acquittal on the 
ground of insufficiency of evidence should have been granted, 


where the sole evidence of quilt tras identification by one eye- 


writness whose testimony was self—-contradictory. (Tr. I-26, 74, 


75-783; II-ic). 
4. The Court below erred in its instruction to the jury 
on the elements of assault with a Cangerois veapon. (ir. II-121- 


122). 


STi OF ARGU IT 
| 
1, Recuniring the enpellant to wit on = coat in oven court 


and in the »resence of the jarv violatec the anpellent's Fift 


amendment nrivilege avainst self-incriminction. 
Holt v. Inite. tes Pe A, ye where it 


Lhe C p | : 
wes nele thet recruiring the Cefendant to sear 2 blouse prior to 


trial dic not violate the privilece, wre consivernbly veatene 


by Rochin v. Californiz, 342 3.5. 125 (1°51), holCing inadmiss- 
| 
ible evidence secured by pumping 2 Cefendant's stomach, In any 
event, Holt is clearly cistincuisnable in that hte involved pre- 
trial compulsion. “ere, on the other hand, appellant was re- 
quired, in effect, to directly "testifv" to his| jury thet the 
coat allegedly vorn by him curing the robbery indeed fit hin, 
and this "testimony" ovenea the door to the in-court idcentifica- 
tion of the coat by the complaining ‘ritness. C£., Allen v. State, 
133 23. 593, 3€¢ 422 529 (1°44), .there 2 recuirement that the 


defendant try on a hat in onen court res held improper. 


s is supported by Senmerber v. Californiz, 
374 J.S. 757 (1°65). The ine 5 to 4 decision, the Court 

wpneld a vre-trial bloodtest as not violative of the privilece. 
In its opinion, hovever, the Court rejectei the | Dlinc aprlice- 
tion of a distinction betireen "verbal" ond Motaiosl® evidence 


optained from a defencsont by compulsion. %t emphasized, in- 


: 
stead, thet the blooctest evicence dic not relete to a “commni- 
| 
| 
cative act" by the defendant. 


Since, in the instant case, the compulsion to put on 
a coat, for fit and identification purposes, recuired the aprel- 


lant to perform a clearly "communicative act" in open court be- 
| 


os 


fore the jury, his conviction shoulc be reversed, 
2. Testimony that the said coat bore stains of human blood 
should have been excluded. 

The probative value of this testimony, if any, as 
weak. For the hlood could not be typed or gro aved or identi- 
fied as belonging to any individual. It «as, on the other hand, 
highly prejudicial to the appellant. 

Since its prejudicial nature 2nd effect clearly out- 


weighed its probative velue, the testimony should heve been ex-— 


cluded. United States v. Towsend, 151 F.Supp. 379 (2...¢c. 


1°57; Frank v. Jnited States, 194 J.S. App. ..C. 384, 262 F.2d 
65 (1°53). 

3. As a matter of law, the evidence was insufficient to 
convict the aprvellant. 

The sole evidence of guilt was the identification of 
the appellant (and his coet) by a single eye-witness. More- 
over, the testimony of that eye-vritness contradicted 2 statement 
he had previously made to the police, with respect particularly 
to the height and weight of his assailant. 

Such evidence cannot convict the appellant, and his 
motion for judgment of accuittal should have heen cgranted,. 
Hinton v. Ynited States, $1 J.S. App. D.C. 13, 196 F.2a 775. 

4. The Court below erreé in its instruction to the jury 
on the elements of assault with a dangerous weapon. 

In one of its instructions tothe jury on the crime 
of assault with a dangerous weapon, the Court related the crime 
to "the question of possession of the dangerous weapon," making 


it appeai to the jury that "possession" amounts to "assault." 


| 
This is reversible error. iicFarlané v. Jnited States, 85 J.s. 
App. D.C. 19, 174 F.2d 538 (194¢). 


- ili - 
ARGI DE IT 
Requiring 3opellant to put on 2 Coat 
In Open Court and in the Fresence of 
The Jury Violetec Appellant's Fifth 


amendment Privileq? against Self- 
Incrimination 


In open court and in the presence of the jury, the 
Court below permitted the Government to cause appellant to put 
on a black coat, claimed to have been worn by appellant during 
the commission of the crime (Tr. 1-42-47). appellant's objec- 
tion to this yvrocedure, based on his Fifth imendment privilege, 
was overruled (Tr. I-42-47). Thereupon, the complaining :rit- 
ness identified the coat as having been orn by appellant dur- 
ing the robbery, and testifiec that he hai similarly iaentified 
the coat at a pre-trial lineup (Tr. I-47). ‘This Court-imposed 
exhibition forced appellant to incriminate himself in contra- 
vention of the Fifth Amendment. 

The decisions have generally held that the Fifth Amend- 
ment privilege is limited to "comminications," and Goes not 
apply to exclude use of <= “defendant's hody as evidence. Holt 
vs United States, 215 J.S. 245 (1°19). In Holt, for exemple, 
it wes held that recuiring the Cefendant to wear a blouse prior 
to trial did not violate the privilege. It hes been similarly 
held that requiring a defendant to exhibit his person in a line- 


up (Jnited States v. Wade, 393 J. S. 213 (19¢7)), or to submit 


to the taking of a blood sample (Schmerber v. California, 374 


J. S. 757 (1953)), or to submit his bo@y for examination for 
blood stains (United States v. iicFarland, 29 App. 2.c. 14, 
159 F.2d 5€3 (1°45)), does not contravene the privilege. 


we De 


Jevertheless, the rule of law, as it epplies to this 
| 
| 


case, is far from clear. Ir Rochin v. California, 342 J.S. 175 


(1851) the Court held inadmissible evidence secure? by pamping 
| 


a defendant's stomach, on the theory that 


It woule be a stultification of tre responsibility 
which the course of constitutional history vas 
cast ‘pon this Court to hold that in order to 
convict @ man the police cannot extract by 

force what is in his mind but can extract “hat 

is in his stomach. To ettempt in this case to 
distinguish «hat lawyers call "real evidence" 

from verbal evidence is to ignore the! reasons for 
excluding coerced confessions. (at 173) 2/ 


In Jnited States v. Toimsend, 151 F.Sump. 373 (2.0.0. 1957), a 
| 


prosecution for taking immoral liberties with a minor female, 


police testimony thet tests on defendant's penis revealed blood 
| 


vas held inedmissable on Fifth Amendment grounds. The Court 
i 


stated (at 354): 


Both the Holt and the McFarland cases jare 
based on the theory thet the self-—trimine- 
tion provision of the Pifth Amendment jis 
inapplicable to the compulsory disclogure of 
pnysical evidence. lo vever, considerable 
doubt has been cast upon the validity of this 
proposition by Rochin v. California..j. It 

is the Court's view thet vhvsical evidence 
ean no longer he saic trith certainty 
totally outsice the self-crini: 
tection. 
| 


The Court's vier, which ve share, receives support 
{ 2 . 
not only from Rochin, but = number of state court decisions as 
| 


2/ ‘hile Rochin was based on the Due Process clause of the 
Fourteenth Amendment it is clear enough that! the issue 
was subject to the same considerations as are applicable 
to Fifth amendment self-incrimination cuestions. See 
paited States v. Tomsend, 151 F.Supp. 375, 334 (2...c. 
1°57). 


Paes lic ees 


well. Thus, it has been hele improner to reczire defendant 


to submit to tests,2/ to stend’up in court, 4/ or to wit on 


clothing in court.5/ 

“aite apert from the questioneble vitality of Holt, 
it is submitted that insofar as this case is concerned Holt, 
Wade, and McFarland, supra, 2re inapnosite. For this case in- 
volves not the pre-trial submission of defendant's body for iden- 
tification or tests, as in the citec cases, but a recuirement 
that the defendant perform zn overt act in open court before the 
jary.S The only clearly acceptdble test is in the «ords of 
the Fifth Amendment. ‘ins defendant been commelled "to he a 
witness egainst himself?" The answer has been in the negative 


where pre-trial submission of a Cefendant's body for identifica- 


People _v. Koval, 371 Mich. 453, 124 ‘T12d 274 (1°43) (blood- 
test); State v. iicCarthy, 25° ilinn. 24, 194 :4I2Aa 873 (1°39) 
(urinalysis). 


Wells v. State, 2% Ala. pp. 249 V4 


Fa 
well _v. State, 27 Ga. 75, 73 (1731). 


werd v. State, 27 Okla. Crim. 352, 223 Pac. 467% (1°24) (coat): 
People v.'iiead, 5% iiich. 223, 15 ‘1.77. $5 (1933) (shoe); 3Lllen 
ve. State, 153 :i. $93, S11, 3¢ 2.20 229 (1044) (hat). 


Expressions of Cictum not-rithstanding, we know of no Supreme 
Court decision upholding a requirement that defendant try 

on or put on an article of clothing in the court, in the 
presence of the jury. 


- 14 - 


tion or testing vas in question. 3ut in that situation the 

| 
Gefendant does not face, and is not subject to the continuing 
and critical eppraisal of, those ‘who are charged by lew with 
trying and judging him. The commulsion in this case, on the 
| 
other hend, hes in effect recuired appellant to |"communicate" 
directly to the jury: "Look, this coat I heve eae on, ana which 
they claim I vore during the robbery, fits me"2/ Zpvellant 
was thereby requirec to be a "ritness" against himself as surely 
as if the words had issued from his mouth. The compilsion also 
made possible, or at the least fecilitated, identification of 
the coat by the complaining «witnes dence apnellant was forcec 


"to participate in helping the Government »rove its case, "3/ 


in contravention of the privilege. ts stated in| Zllen v. StateS/ 


£ the accused, esneciallv if in onen court 
ete on the witness stand, is made to dd so DY 
performing an act or experimentation | which might 
aia in connecting him -rith the crime ahe es- 
tablishing his cuilt, it is inadmissible. 
(emphasis supplied). 


That the applicetion in early cases of | the blind dis— 
tinction betveen "verbal" anc "physical" evidence is no longer 
countenanced ‘vas made manifest in Schmeriser_v. California, 354 
J.S. 757 (1665). In this latest expression of the Supreme Court 
on the privilege, the recuirement that defendant | submit toe 


pre-trial bloodtest vas narrowly upheld. “lith reference to 


uolt, the Court noted: "There the question was nether evidence 


7/ In closing argument, the Government emsnasized that the coat 
"fit him precisely. " (fr. II-33). | 


Inited States v. Smith, 31 F.2..2. 553, at 55% (D..2.C. 1°62). 


133 sid. 393, 611, 3¢ 52d 329 (1944) (requiring defendant to 
try on hat, held improper) . 


a PS ts 
was admissible that the accused, prior to trial and over his pro- 
test, put on a blouse that fitted nim." (at 743) (emphasis added). 
4éter citing Holt, the Court ssid: “cur holding tocay, however, 
is not to be understood as ~JZopting the “Viemore formulation" 


that the privilege is limite2 to "the emloyment of legal pro- 


cess to extract from the »verson's om lins an admission of 


guilt." (at 763, note 7). Rether, the Court said, "Ji/t is 


clear that the protection of the nrivilege reaches <n eccused's 


commanications, whatever form they might take...." (et 733-764) 
(emphasis supplied). 

fhe Court referred also to the previously accepten 
Gistinction betireen “commimmications" on the one Hanc, and com- 
pulsion to submit to fingerprinting, photographing, or measure- 
ments, to write or speak for identification, to appear in court, 
to stand, to assume = stance, to walk, or to mate a particular 
gesture, on the other hene: 


slthough ve agree that this distinction is a heln- 
fl framevork for analvsis, we are not to be 
understood to agree with nast applications in 

all instances. There will be many ceses in 

which such a distinction is not readily dram 
-+--Such situations call to mind the principle 
that the protection of the privilege “is as 

broad as the mischief against which it seeks to 
guard".... (at 764) (emphasis supplied). 


On the facts of the case, the Court emphasized that 
the defendant's "participation, except es a donor, ‘vas irrele- 
vant to the results of the test, which depend on chemical analy-— 
sis and on that alone." 


Since the blood test evidence, although an in- 
eriminatinsy product of compulsion, ves neither 
petitioner's testimony nor evidence relating 
to_some communicative act or writing by the 
petitioner, it was not inedmissible on privi- 
lege; grounds. (at 755) (emphasis supplied). 


“8 ve have sho.n, the facts in the instant cese could not vield 
| 
the same finding. For the appellant here vas comelled to per- 


| 
form a clearly "communicative act." 


It is notevorthy, too, that Schmerber ves a 5 to 4 


| we 
| 

Gecision, vith the Chief Justice and Justices Blec:, Joules, 
| 


and Portas in dissent. Since Justice Clar: mubsecuently re- 
tirec, the question is open. fu sis so tritta respect to 
@ pre-trizl blooctest, it is 80 @ £ortiori with | respect to re- 
qairing a defendant to vut on a coat, for fit and icentification, 
in open court »efore the jury. 

Indeed, based on the clear distinction between this 
case and dolt, as reasoned above, anc the "comminicetive act” 
standard adopted by the Supreme Court in Schmerher, the con= 
viction in this case mist be reversed. 


II. Testimony That the Cozt 3ore Stains 
Of Human Blood Should lave Been Ix- 


cluded 
——— 


agent testifiec that he found numen blood 
stains on the coat which Maver, the complaining <ritness, ifen- 
tified as having been vor by appellant during the robbery, 
(Tr. I-113-117). The Government arqied to the jury that since 
Kaver was allegedly assaulted hy appellant during the robberv, 
causing the former to bleec, the evidence of "yaman hlood on the 
coat tended to corroborate Naver's identification of the coat 
and, hence, of the appellant (Tr. II-23-34), llowever, the pro- 
bative value of said evidence is obviously veal. Tor the FBI 
agent admittec that he could not further identify the blood as 
being thet of any particular incivicual. Indeed he could not 


| 
even identify the blood by type or group (Tr. I-113-117). It 


iad 
d 
could have been anyone's blood, including the appellant's own. 
On the other hand, the substantial imnact on the jury of this 
kind of testimony and crgument, in short its highly prejudici- 
al nature, could not be dowhtec. 

in, that resmect, the case is similer to “hited Stetes 
v-.- Toimsendg, 151 P.Sups. 377 (2..0.C. 1°57), = proseciition for 
taking immoral liberties with = minor female. Zolice tectimon: 
that tests on defendent's penis revealed blood «3s held to be 
inadmissable on the follo:ring ground.12/ 

---the tests did not indicete from what part 

of the body the blood had come, whether the 

blood vas animal or human, or even whether 

the presence of the blood on the penis vas 

of recent origin.... The Court has some doubt 

as jto whether the challenged testimony vas 

of any provative value. If it was, it vas 

certainly weak, and whatever benefit may have 

been gainec from its admission -72s more than 

counterbalanced by the prejudice which :vas cre- 

ated thereby. (at 351). 
Here, as in Towmsend, the value of the testimony referred to 


is not "worth whet it costs"2l/ and therefore should have been 


excludec. Frank v. United States, 194 73.8. App. D.C. 354, 272 
ah SNe RTECS LW ESESS 


F.2d 6€5 (1°53). 


The evidence was also held to be excludalble on the indce- 
pencent ground? that it vas obteinee in violation of the 
Fifth Amendment privilece against self-incrimination. 


iicCormick on Evidence, § 152, pp. 31°, 329 (1654). 


: eS Sus | 
Tit, {ss a ifatter of Lar, The Evidence 
Was Insufficient to Convict The 


Appellant. | 


The sole evidence of guilt wes the identification of 


+ , 2 | . 
apvellant by a single eye-—vitness (xavier) 42/ Tre inherent un- 


trustvortniness of such evicence is 2n accented fact. is noted 


in Unitec States v. ede, 33° J.S. 213, 227° (1647), "fi7ne vaca- 
ries of eyevitness icentification ere vell-kno-m; the annals of 
criminal lav are rife vith instances of mistaken iCentification." 
41so well mom is the fact that the Gancer of ¢ruel mistae be- 
comes crucial :then as in this case, such testimony is laced with 
contradiction. Compcre inton v. Jnited States, C1 3.5. App. .2C. 
13, 196 F.2d 595, where self-contradiction by e sole evevitness 
was deemed fatal to the Government's case. | 

Naver's testimony at trial end Government Sxhibits re- 
vealed that in stetements made to the police immediately after 

| 

the robbery, when the event was freshest in Kever's mind, ne 
had stated that his assailant vas about 179 pounds in veicht 
2 


and five feet nine inches in heignt (Tr. 1-74) 23/ Appellant 


is in fact six feet one and a half inches tall and ‘eigns 1°5 
pounds. (Tr. II-1¢). ence the discrepancy in the identifica- 
tion itself was substential. Additionally there were inconsis-— 
tencies betiveen Kaver's statement to the police and his trial 
testimony with reference to the point in time at vier Naver 
observed the qin of his assailant, the amount of money taken bv 
the robber, and whether the thief took the money from the cas’ 


Grawer or was handed the money by Kaver (Tr. I-75-7%). 


12/ "Corroborated", as it were, by the same witness' identifi- 
cation of the coat, and evidence of human blood on the coat. 


13/ Kawer himself is five feet five inches in height. 


Thus, here, as in Jiinton, “reasonable doubt of 
lant's guilt is inescapable." 
IV. The Court Belov Zrred in its In- 
struction to the Jury on the Ele-~ 
ments of “Assault “ith = Dengerous 
“eapon. 
It is well settlec thet a-court, in its instruction 
to a jury, mist define the elements of each offense charged, 
leaving no doubt as to the circumstances under whicn the crime 


can be found to have been committed. Kenion v. Gill, 71 J.s. 


“po. D.C. 6S, 155 F.2a 176 (1945); Graham v. Jnited States, 


J.S. App. 3.C. 122, 137 P.2a 97 (165%), cert. den. 341 J.S. 
(1°51). 

“ith respect to thet count of the indictment charging 
assault with a! Gangerous veepon, the foregoing standard was not 
met. In relevent part, the judge's instriction ‘ras as follovs 
(Tr. II-122): 

"ow, in order to constitute an assault with 

a_ dangerous 77eapon, it is not necessary that 

the weapon be actually used against the per-— 

son assaultec in the sense that, as I just 

got through saying, in the sense that it must 

be a pistol and that the nistol mist be shot, 

or that a knife, end that the ‘mife must be 

usec. It is the cuestion of possession of 

the dengerous weapon. (emphasis supplied) 

The underlined portions of this instruction demonstrate vividly 
thet the crime of “assault with a dangerous weapon" was directly 
and solely related to "the question of nossession of the danger- 
ous weapon.” In short, to a jury of laymen it vould apnear 


from this instruction tiet "possession" amounts to "assault" 


- 20 - 
ana this, of course, is erroneous.24/ 
icParlang v. Inited States, 25 J.s. Spp. 2. C. 1¢, 174 
F.2d 535 (194) is apposite. There a conviction| was erased on 
the ground thet the court's instruction on a basic issue con- 


flicted with other instructions, vas clearly prejudicial, and 


Was eclivocal in itself. Since the above cuoted instruction in 


the instant case is characterizec »y the same infirmities, appel- 


lant& conviction of assault with a Cenceroi1s weapon should he 


reversed. 


For the reasons stzted herein, the conviction of the 
appellant shoulc be reversed. 


Respectfully submitted, 


Yavic Bs Barr | 
1525 K Street, (c.f. 
Vashington, 2. C. 29995 
Attorney for Appellant 
“Tillie T. Smith 
(npointed by this Court) 
| 
| 
The above-cuoted paragraph vas accompanied hy other and 
correct instructions on the same offense which, however, 
ao not cure the cefect. Rather, the instruction as a 
whole is internally conf flicting and probably served to 
confuse not to clarify the issues. (Tr. II-121-122). 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Was there a violation of appellant’s privilege 
against self-incrimination when he was compelled, during 
the trial, to try on a coat to see if it fit him? 

2) Was there sufficient evidence as a matter of law to 
support the verdict of guilty? 

3) Can appellant raise for the first time on appeal the 
contention that he was prejudiced by the admission of 
expert testimony that there were human blood stains on 
a coat seized from appellant and identified by the victim 
as being exactly like the one worn by the robber? 

4) Can appellant attack on appeal the instructions of 
the trial court to which he did not object below and with 
which he expressed satisfaction? 


INDEX 


Counterstatement of the Case ........cecccescsscceee 
Constitutional Provision and Statutes Involved.. 
Summary of Argument oo.....ccccccccccccccccccssceseeseeseseeee 
Argument: 


I. Requiring appellant to try on a coat for size during the 
trial did not violate the privilege against self- 
INCLAMINAGION . vsases desceicess cadets aaa Mahl ds ioe Bag nck 


II. The evidence was sufficient as a matter of law to sup- 
port a verdict of guilty 


III. The trial judge did not err in allowing testimony that 
there were human blood stains on the coat which was 
identified by the complaining witness as being similar 
to the coat worn by the robber where there was no 
objection to the admission of such evidence and the 
facts and circumstances were such that the jury 
could reasonably conclude that the coat was worn by 
appellant during the robbery and that the blood was 
that of the complaining witness although there was 
no evidence that the blood was of the same type as 
that of the complaining witness 


IV. The trial court committed no error in the instructions 
given to the jury... 
Conclusion... 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,389 


WILLIE T. SMITH, APPELLANT 
VY 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The grand jury indicted appellant in three counts for 
robbery (22 D.C. Code § 2901), assault with a dangerous 
weapon (22 D.C, Code $ 502), and carrying a pistol with- 
out a license (22 D.C. Code § 3204). After trial before 
Judge Walsh, the jury found appellant guilty as charged 
in the indictment. Appellant was subsequently committed 
to the custody of the Attorney General pursuant to 18 
U.S.C. §5010(c). This appeal ensued, 

Camille J. Kawer, owner of the E & S Market, a small 
grocery store located at 1812 First Street, N.W.. testified 


(1) 


2 


that he was unloading some merchandise in his store at 
approximately 6:20 p.m. on January 25, 1966 (Tr. I 28- 
24, 41, 69).1. The only other person present in the store 
at the time was “Junior” Seigler, a young boy helper 
hired by Mr. Kawer the day before (Tr. I 41-42).2 At 
this time, appellant, who was wearing a black three-quar- 
ter length coat, entered the store and went to the check- 
out counter. Mr. Kawer, who recognized appellant as a 
customer who had been in the store on at least four or five 
prior occasions, went behind the counter and asked appel- 
lant if he could help him. (Tr. I 24-25, 27, 69-70, 74-75.) 
Appellant responded by following Mr. Kawer behind the 
counter, removing a gun from his trousers’ pocket, point- 
ing it at Mr. Kawer and demanding his money (Tr. I 24- 
25, 71.121). Mr. Kawer testified that he was not fright- 
ened and at first thought appellant was joking since he 
knew appellant as a customer (Tr. I 24, 71, 88). Appel- 
lant then pointed the pistol so that it almost touched Mr. 
Kawer’s nose and again demanded Kawer’s money (Tr. I 
24). When Mr. Kawer refused to heed appellant’s de- 


mands, appellant began beating him on the head with the 
pistol] and as Kawer fell to the floor, appellant continued 
to strike him with the pistol (Tr. I 24-25, 71, 121-122). 
Mr. Kawer’s head was bleeding profusely* and during a 
short struggle whereby Mr. Kawer attempted to escape 
from behind the counter. Kawer’s body and that of his 
assailant touched (Tr. I 25-27, 87, 122). Appellant then 


1 The transcript was prepared in three volumes. Volume I records 
the proccedings of the first day of trial. Volume II and III record 
the proceedings of the following two days of trial respectively. The 
particular volume referred to in the transcript will be designated by 
the appropriate roman numeral. 


2“Junior” Seigler did not testify at the trial. Officer John P. 
Chaillet, a Metropolitan Police Department plainclothes officer 
assigned to investigate the robbery, explained that he made efforts 
to locate the witness prior to the trial and learned that he had 
moved to the state of New Jersey. (Tr. I 95-96.) 


3 Mr. Kawer stated that he bled heavily and “had to take a mop 
to mop up the blood.” His wounds required stitches. (Tr. I 27.) 


3 


cocked the pistol and repeated his demands for Kawer’s 
money. Completely subdued, Mr, Kawer opened the cash 
register, Appellant grabbed approximately $114 in bills 
and rolled coins and fled out the door. (Tr, I 25, 77-78). 

Mr, Kawer next saw appellant four days later in a line- 
up of five men where he immediately recognized appel- 
lant’s face and identified him as the robber (Tr. I 28, 80- 
81. 83). At the trial Mr, Kawer testified that there was 
no question in his mind that appellant was the robber not- 
ing that during the robbery he was mainly looking at the 
gun and appellant’s face and that the lighting conditions 
were excellent (Tr. I 25-27, 71-72), During the trial ap- 
pellant was made to put on a black three-quarter length 
coat which Mr. Kawer stated “look!ed] like exactly the 
same coat [appellant] wore at the time of the holdup” and 
which was similar to the coat worn by appellant during 
the lineup (Tr, I 47). 

Plainclothes Officer John R. Chaillet, 13th Precinct. tes- 
tified that on January 29, 1966, four days after the rob- 
bery, he arrested appellant in his apartment located at 46 
T Street. N.W., which was just around the corner from 
Mr. Kawer’s store (Tr. I 89-911." With appellant at 
the time of his arrest was his wife, Lorraine (Tr. I 91). 
As appellant prepared to leave his apartment in the cus- 
tody of the police he removed.a black coat ® from where it 
was hanging on a door in the apartment and put it on 
(Tr. I 93). At the precinct, Officer Chaillet then ar- 
ranged the lineup in which appellant appeared (Tr, I 91- 
92).7 Mr. Kawer’s identification of appellant as the rob- 


‘The cost was marked for identification and received in evidence 
as Government Exhibit No. 1 (Tr. I 42, 110). The only reference 
to how the coat fit appellant at the trial demonstration appears 
during the Government’s final argument when the prosecutor stated 
that “it fit him precisely” (Tr, IT 83). 


5 Appellant was arrested pursuant to a valid arrest warrant 
(Tr. I 29), 


° Government Exhibit No, 1. 


* There not being enough priscnors available, the lineup included 
four police officers, dressed in street clothes and all of whom were 
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ber was immediate and without hesitation (Tr. I 92-93). 
When Mr, Kawer informed Officer Chaillet that the coat 
being worn by appellant in the lineup was similar to that 
worn by appellant during the holdup, Officer Chaillet took 
the coat and submitted it to the Federal] Bureau of Inves- 
tigation for analysis (Tr. I 34, 94-95).§ 

P. Rene Bidez, a Special Agent of the Federal Bureau 
of Investigation, was qualified as an expert in the field of 
serology and testified that he identified as human blood 
four different stains on Government Exhibit No. 1. These 
stains were located on the right front, left cuff, and right 
sleeve of the coat. Agent Bidez was unable, however, to 
determine the blood group of the person from whom the 
blood originated. (Tr. I 112-116.) Because of the dark- 
ness of the coat, the presence of the blood stains was not 
readily apparent to a layman (Tr. I 118). He testified 
further that the stains were deposited on the coat since 
the coat was last laundered or cleaned but could not state 
when that event occurred (Tr. I 116-118). 

After the Government rested its case. appellant’s mo- 
tion for judgment of acquittal was denied (Tr. I 119- 
120). The thrust of appellant’s defense was that appel- 
lant was elsewhere when the crime was committed and 
that appellant was physically incapable of committing the 
robbery described by Mr. Kawer. Appellant’s mother-in- 
law, Olivia Minor, testified that when she arrived home 
from work on January 25, 1966 at approximately 6:15 
p.m., appellant was already present in her house. Also 
present were appellant’s wife and four other members of 


of the same approximate age, weight and height as appellant. 
Appellant wore the same coat he had taken from his apartment and 
two others in the lineup wore similar coats, (Tr. I 91-92, 99-100.) 


8In a hearing out of the presence of the jury during which appel- 
lant sought to suppress the admission in evidence of Government 
Exhibit No. 1, Officer Chaillet testified that Mr. Kawer told him 
at the lineup that the coat then being worn by appellant was the 
same one that appellant wore during the robbery. After examining 
the coat, Officer Chaillet observed what appeared to him to be blood 
stains, (Tr, I 29, 34.) 
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Mrs. Minor’s family. (Tr. 1 180.) All of those present 
played cards during the evening, Appellant left Mrs. 
Minor’s house only once during the evening at about 8:00 
p.m, in order to go to a nearby Chinese restaurant, Ap- 
pellant returned at about 8:30 with the food. (Tr, I 181.) 
Appellant and his wife left Mrs, Minor’s home at approxi- 
mately 1:45 am. (Tr. 1131). Mrs, Minor deseribed in 
minute detail what each of those present that evening was 
wearing and stated that appellant was not wearing a coat 
similar to Government Exhibit No. 1 (Tr. I 132, 185- 
139). Mrs, Minor further testified that appellant was 
released from the hospital about one week prior to Janu- 
ary 25, 1966 and that appellant appeared to be weak but 
could walk without assistance (Tr. I 129). 

Appellant’s wife, Lorraine Smith, testified next and 
substantially corroborated Mrs, Minor’s account of appel- 
lant’s activities on the day of the robbery (Tr, II 8-5). 
Mrs, Smith stated that she had never seen appellant wear 
a coat similar to Government Exhibit No, 1 nor had she 
ever seen such a coat in their apartment, She stated fur- 
ther that when appellant left their apartment with the 
arresting officers. he was wearing a light colored trench- 
coat. (Tr. II 8-10.) Mrs. Smith testified that after her 
husband’s release from the hospital he still had pain in 
his groin area and that between January 25 ard January 
29 her husband was unable to engage in normal sexual 
relations with her (Tr. II 13-14). When questioned about 
her husband’s financial condition on the day of the rob- 
bery. Mrs. Smith stated that appellant was “broke” (Tr. 
II 15). 

Appellant then took the stand in his own defense. He 
stated that he had been living with his wife Lorraine at 
his 46 T Street, N.W. address for about six mionths prior 
to the robbery, On the day of the robbery, «appellant re- 
mained in his apartment until shortly before 6:00 p.m, at 
which time he and his wife went by eab to his mother-in- 
law’s house, arriving there at approximately 5:45 p.m. 
(Tr. II 19-21). Appellant played cards with his relatives 
unti] about 1:45 a.m. when he and his wife departed for 
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home. During the course of the evening, appellant left 
his mother-in-law’s home only once for the purpose of 
going to a Chinese restaurant located about two blocks 
away. This occurred at about 8:00 p.m. and appellant 
was gone for approximately thirty minutes. (Tr. II 21.) 
Appellant stated that he had been in Mr. Kawer’s store 
on several occasions and had seen Mr. Kawer in the store. 
He denied committing the robbery. (Tr. II 26-27.) Ap- 
pellant claimed that Government Exhibit No, 1 belonged 
to another. Appellant testified that on January 22, 1966, 
he visited a friend, Willie Street, who lived five houses 
from appellant. During the visit it began to snow and 
appellant, wishing to walk to a store, borrowed Willie 
Street’s coat and then wore the coat home. Appellant 
stated that his wife was with him at the time and saw 
him go home wearing Mr. Street’s coat. Appellant placed 
the coat in a closet in his apartment where it remained 
until his arrest on January 29. 1966. (Tr. II 24-26, 28- 
33.) Appellant denied voluntarily wearing the coat when 
he left his apartment under arrest stating that he wore a 
light color trenchcoat and that Officer Chaillet took the 
coat in his hand to the precinct (Tr. II 34-36). Appellant 
admitted that he wore a size 42 coat. the same size as 
Government Exhibit No. 1 (Ty. II 49). Willie Street was 
not called as a witness by the defense although he was 
still living at the same address at the time of the trial 
(Tr, II 31). Appellant stated that an injury to his groin 
which required his hospitalization until January 19, 1966 
still caused him pain on January 25, 1966 and that it was 
difficult for him to move® (Tyr. II 23-24, 36). Appellant 
testified further that on the day of his arrest, his groin 


* Appellant introduced in evidence certain medical records of 
Freedman’s Hospital which indicated that appellant was admitted 
to the hospital on January 13, 1966 with an ailment diagnosed as 
cervical and inguinal lvmphatidinitus and that appellant was dis- 
charged on January 19, 1966. Periodical progress reports noted 
in the records reflected that appellant’s primary discomfiture was 
an inability to move his neck freely which condition gradually 
improved. Appellant offered no other medical testimony. (Tr. I 
124-126, Tr. II 60-63.) 
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area still hurt and that he asked Officer Chaillet for as- 
pirins to relieve the pain (Tr, II 86, 45). Appellant 
Stated that when the police officers entered his apartment 
he was partially clothed and his wife was fully clothed 
(Tr, II 40-41). Appellant further denied being in need 
of money on January 25, 1966 or ever possessing a gun 
(Tr, II 51), 

Officer Chaillet was recalled in rebuttal on behalf of the 
Government. The officer testified that when he entered 
appellant’s apartment appell:nt was on the bed under the 
covers, nude, breathing hard. perspiring and excited, Ap- 
pellant’s wife was clad only in a slip. Appellant volun- 
teered that he was about to reach a sexual climax when 
the officers entered. (Tr, II 67-69.) Officer Chaillet went 
on to repeat that the only coat appellant ever put on at 
the time of his arrest was Government Exhibit No, 1 
which appellant himself removed from a closet in the 
apartment (Tr. II 69-70). Appellant’s walk was normal 
and at no time did he complain about his physical condi- 
tion (Tr, II 70-71), 

Appellant was recalled briefly and denied the sexual 
episode at the time of his arrest (Tr. II 74-75). A re 
newed motion for judgment of acquittal was denied (Tr. 
II 76). 


CONSTITUTIONAL PROVISION AND STATUTES 
INVOLVED 


The Fifth Amendment to the Constitution of the United 
States provides in pertinent part: 


No person . . . shall be compelled in any criminal 
case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of 
law... . 


Title 22, Section 502, District of Columbia Code, pro- 
vides : 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
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weapon, shall be sentenced to imprisonment for not 
more than ten years. 


Title 22, Section 2901, District of Columbia Code, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
vieted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Title 22, Section 3204, District of Columbia Code, pro- 
vides: 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without a 
license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon capable of being so 


concealed. Whoever violates this section shall be 
punished as provided in section 22-8215, unless the 
violation occurs after he has been convicted in the 
District of Columbia of a violation of this section or 
of a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sen- 
tenced to imprisonment for not more than ten years. 


SUMMARY OF ARGUMENT 
I 


The privilege against self-incrimination did not apply 
when appellant was compelled to try on a coat for size 
during the trial. The protection of the privilege is lim- 
ited to enforced testimony or statements. The use of ap- 
pellant’s body to determine if the coat fit him was not a 
communication within the meaning of the Fifth Amend- 
ment, 
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II 


The uncorroborated testimony of a victim is sufficient 
to support a verdict of guilty in a robbery case. When 
the victim positively identified appellant as the robber and 
appellant asserted the defenses of physical ineapability to 
commit the crime and alibi, the issue was one of credibil- 
ity which was for the jury’s sole determination. Tested 
by the proper standard, there was clearly sufficient evi- 
dence to support the verdict. 


I 


Appellant should be precluded from raising for the first 
time on appeal the contention that he was prejudiced by 
the admission of expert testimony that there were human 
blood stains on the coat alleged to have been worn by him 
during the commission of the robbery. In any event, the 
facts and circumstances were such that the jury could rea- 
sonably infer that the coat was worn by appellant during 
the commission of the robbery and that the blood on the 
coat was that of the victim where the appellant wore the 
coat at the time of his arrest and in a line-up and the vic- 
tim, who bled profusely as a result of the beating inflicted 
upon him by the robber whom he identified as appellant, 
identified the coat as looking exactly like the one worn by 
the robber, 


Iv 


Appellant cannot attack for the first time on appeal the 
trial court’s instructions to which he did not object and 
with which he expressed satisfaction, In any case, the 
instructions of the trial court dealing with the offense of 
assault with a dangerous weapon were proper when 
viewed in their entirety. 


10 
ARGUMENT 


I. Requiring appellant to try on a coat for size during 
the trial did not violate the privilege against self- 
incrimination. 


In the leading case of Holt v. United States, 218 US. 
245 (1910), Justice Holmes, speaking for a unanimous 
Court, rejected as “an extravagant extension of the Fifth 
Amendment” a claim that an accused could not be com- 
pelled to put on a blouse alleged to belong to him in order 
to see if it fit him, stating that the privilege prohibits 
“compulsion to extort communications from him, not an 
exculsion of his body as evidence when it may be ma- 
terial.” 218 U.S. at 252-253. 

More than fifty years later, in Schmerber v. California, 
384 U.S. 757 (1966), the Supreme Court again enunci- 
ated the principle that the privilege against self-incrimi- 
nation applies only to testimonial compulsion or enforced 
communication. The Court noted: 


[Bloth federal and state courts have usually held 
that [the privilege against self-incrimination] offers 
no protection against compulsion to submit to finger- 
printing, photographing, or measurements, to write 
or speak for identification, to appear in court, to 
stand, to assume a stance, to walk or make a particu- 
lar gesture, The distinction which has emerged, often 
expressed in different ways, is that the privilege is a 
bar against compelling “communications” or “testi- 
mony” but that compulsion which makes a suspect or 
accused the source of “real or physical” evidence 
does not violate it. 384 U.S. at 764 (emphasis 
added). 


The principle enunciated in Holt and repeated in 
Schmerber was reaffirmed by the Supreme Court recently 
in United States v. Wade, 388 U.S. 218 (1967) (com- 
pelling accused to appear in a line-up and speak words 
uttered by the robber did not violate the privilege) and 
Gilbert v. California, 388 U.S. 263 (1967) (taking of 
handwriting exemplars from accused prior to trial did not 
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violate the privilege). Notwithstanding the clear teach- 
ings of these cases appellant argues that his privilege 
against self-incrimination was violated when, at his trial, 
he was compelled to try on a coat for size. Appellant at- 
tempts to distinguish the instant case on the grounds 
that the compulsion occurred during trial rather than 
prior to trial.° Although factual, this distinction has 
no legal basis. In Holt, supra, where the accused put on 
a blouse prior to trial, the Supreme Court declined to 
distinguish the pre-trial from the trial stage of the crim- 
inal proceedings when it stated: 


(T]he prohibition of compelling a man in a crim- 
inal court to be a witness against himself is a pro- 
hibition of the use of physical or moral compulsion 
to extort communications from him, not an exclusion 
of his body as evidence when it may be material. The 
objection in principle would forbid a jury to look at 
a prisioner and compare his features with a photo- 
graph in proof. 218 U.S., at 252-253 (Emphasis add- 
ed. ) 


In Schmerber, supra, Wade, supra, and Gilbert, supra, 
the Supreme Court fails to draw the distinction appel- 
lant urges. This Court has similarly rejected appellant’s 
theory and in this regard stated, referring to Holt v. 
United States, supra and Schmerber v. United States, 
supra: * 


As these cases indicate, the constitutional privi- 
lege is not designed to isolate the accused from the 
trial process. For instance, the presence of the ac- 
cused in the courtroom to permit examination and 
identification by witnesses to the crime is the most 
obvious example of an accused being a “witness” 
against himself. (Emphasis added). 


Lewis (Samuel) v. United States, D.C, Cir. No. 20,133, 
decided July 5, 1967, slip op. at 8. 


10 Appellant’s Br. 14. 


This Court’s opinion was prepared before Gilbert v. California, 
supra, and United States v. Wade, supra, were decided. 


12 


Appellant urges further that he was forced to “com- 
municate” to the jury when he put the coat on by saying, 
in effect, that since the coat fit appellant, it was his.” 
This strained logic was pointedly rejected by this Court 
in Lewis v. United States, supra, when in commenting 
upon a Similar assertion it said: 


By this logic, however, the defendant in Holt who 
put on the blouse “communicated” that the blouse 
might be his because it fit him. This is not com- 
munication within the meaning of the Fifth Amend- 
ment ... The constitutional privilege does not pro- 
tect a man from being compelled to exercise his 
motor functions to stand up, sit down, walk, speak, 
or submit to photographing or fingerprinting if they 
disclose nothing about his knowledge. Slip. op. at 3-4. 


II. The evidence was sufficient as a matter of law to sup- 
port a verdict of guilty. 


(Tr. I: 24-25, 27, 47, 71, 74-81, 83, 85, 88, 92-93) 


Appellant’s contention that the evidence relating to his 
identification was insufficient to support a verdict of 
guilty is utterly without merit when viewed against the 
unequivocal identification of him by the complaining wit- 
ness, Mr. Kawer. Mr. Kawer testified that he recognized 
appellant as soon as he entered the store since appellant 
had been a customer on prior occasions. (Tr. I: 24-25, 
27, 71, 74-75, 88) The lighting conditions in that part 
of the store where the robbery occurred were excellant 
and during the robbery, Mr. Kawer looked mainly at ap- 
pellant’s face and the gun in appellant’s hand (Tr. I: 
25, 27, 71-72). When the police placed appellant in a 
lineup four days later, Mr. Kawer’s identification of ap- 
pellant as the robber was immediate, positive and unequi- 
vocal (Tr. I: 28, 80-81, 83, 92-93).** On direct and cross 


312 Appellant’s Br. 14, 


13 The lineup was entirely proper and conducted in a fair man- 
ner, free of any improper suggestiveness. Although conducted in 
the absence of counsel for appellant, the exclusionary rules set 
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examination, Mr. Kawer repeatedly stressed his familiar- 
ity with appellant on occassions prior to the robbery and 
positively identified appellant (Tr. I: 24, 27, 71, 74-75, 
88). In addition, Mr. Kawer identified the coat worn 
by appellant during the lineup as similar to that worn by 
appellant during the robbery (Tr. I: 47). In short, the 
identification by Mr. Kawer of appellant as the robber 
can be fairly characterized as “overwhelmingly” posi- 
tive. 

The uncorroborated testimony of a complainant is suf- 
ficient to support a verdict of guilty in a robbery case 
and is sufficient to sustain the jury’s finding by its ver- 
dict that the identity of appellant was established beyond 
a reasonable doubt. Jones v. United States, 124 U.S. App. 
D.C. 83, 361 F.2d 537 (1966); Thompson v. United 
States, 88 U.S. App. D.C. 285, 188 F.2d 652 (1951). 


forth in United States v. Wade, supra, and Gilbert v. California, 
supra, have prospective application only from June 12, 1967. 
Stovall v. Denno, 388 U.S. 293 (1967). 


™ Appellant asserts that there were “substantial discrepancies” 
between Mr. Kawer’s initial description of his assailant and his 
subsequent identifications of appellant. Appellant refers to Mr. 
Kawer’s statement to the police officers who arrived on the scene 
of the robbery wherein appellant, who is six fect one and a half 
inches tall and weighs 195 pounds, was estimated by Mr. Kawer as 
being about five fect nine inches tall and weighing about 170 pounds. 
Mr. Kawer stated during tho trial that when he was questioned 
shortly after the robbery by various police officers he was emotion- 
ally upset and still weak from the beating appellant inflicted upon 
him. (Tr. I: 76-77.) This slight error jn the initial description of 
appellant is further explained by Mr. Kawer’s early training in the 
use of the metric system and his difficulty in translating from that 
system to the United States system (Tr. I: 85). In any event appel- 
lant’s argument apparently ignores Mr. Kawer’s familarity with 
appellant prior to the robbery and Mr, Kawer’s unhesitating and 
positive identification of appellant during all stages of the criminal 
procecdings. Other inconsistencics between Mr, Kawer’s trial testi- 
mony and pre-trial statements are so miniscule and easy of expla- 
nation in view of Mr. Kawer’s condition at the time he rendered his 
pre-trial statement that to urge them as a basis for a finding of 
reasonable doubt as to appellant’s guilt is frivolous. (Tr. I: 76-79.) 


5 Appellant relies on Hinton v, United States, 91 U.S. App. D.C. 
13, 196 F.2d 605 (1952). Unlike the instant case, the identity of 
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To counter the strength of Mr. Kawer’s identification, 
appellant placed before the jury his unique defense of 
physical ineapability and his alibi. This was nothing 
more than a question of credibility which was obviously 
for the jury’s sole determination. Glasser v. United 
States, 315 U.S. 60 (1942); Trimble v. United States, 
— US. App. D.C. —, 369 F.2d 950 (1966); Young 
v. United States, 114 U.S. App. D.C. 42, 43, 309 
F.2d 662, 663 (1962) ; Thompson v. United States, supra, 
at 236, 188 F.2d at 653. Here the jury chose to believe 
Mr. Kawer as was its right, and there is substantial evi- 
dence to support its conclusion. We submit that taking 
the view of the evidence most favorable to the Govern- 
ment, no ground exists on which to overturn the jury’s 
verdict. Crawford v. United States, — U.S. App. D.C. 
—, 3875 F.2d 332 (1967). See also, Glasser vy. United 
States, supra; Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947); 
Thompson v. United States, supra. 


Ill. The trial judge did not err in allowing testimony that 
there were human blood stains on the coat which was 
identified by the complaining witness as being similar 
to the coat worn by the robber where there was no 
objection to the admission of such evidence and the 
facts and circumstances were such that the jury could 
reasonably conclude that the coat was worn by appel- 
lant during the robbery and that the blood was that 
of the complaining witness althouzh there was no evi- 
dence that the blood was of the same type as that of 
the complaining witness. 


(Tr, I 25, 26-27, 29-40, 47. 87, 98, 110, 114-116, 121; 
Tr. II 69-70) 


Appellant belatedly complains that he was prejudiced by 
the testimony of the Government’s expert witness which 


the accused in Hinton by the complainants, both of whom were 
minors, was equivocal and practically the only evidence tending 
to prove the commission of a crime. Furthermore, in Hinton, the 
testimony of one of the complainants was entirely inconsistent with 
each of two prior statements which were inconsistent with each 
other. 
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established that there were human blood stains on the coat 
alleged to have been worn by appellant during the com- 
mission of the robbery. No objection to this testimony 
was made by appellant’s defense counsel below.’* The 
failure to urge this point in the lower court precludes its 
assertion for the first time on appeal. Schmerber v. Cali- 
fornia, supra, at 766 n. 9; United States v. Indiviglio, 352 
F.2d 276 (2d Cir, 1965) (en banc), cert. denied, 383 U.S. 
907 (1966) ; White v. United States, 114 U.S. App. D.C. 
238, 314 F.2d 243 (1962); Gray v. United States, 114 
U.S. App. D.C. 77, 811 F.2d 126 (1962), cert. denied, 374 
U.S, 838 (1963) ; Johnson v. United States, 110 U.S. App. 
D.C. 187, 290 F.2d 378 (1961). 

In any event, the record plainly shows that the recep- 
tion of this evidence was proper. It is conceded that a 
prima facie showing of the connection with the crime and 
the accused is necessary as a foundation to warrant the 
admissibility of demonstrative evidence, However, certain 
and positive proof of this connection is not required. Cir- 
cumstantial evidence may establish its connection with the 


crime and the accused just as circumstantial evidence may 
establish other elements of a crime. It has been stated 
with regard to wearing apparel: 


Blood-stained wearing apparel claimed to belong 
to, or be otherwise connected with [the] accused .. . 
may be admitted where, and only where, [the] ac- 
cused’s ownership of, or connection with it, is suf- 
ficiently shown, provided it is also shown to be con- 
nected with the crime, as by evidence sufficient to 
show, or to warrant an inference, that it was worn 
by him at the time of the offense... . 22 A C.J.S., 
713, page 977. (Emphasis added). 


* Appellant objected at trial to the admission in evidence of the 
coat on the grounds that it was illegally seized from appellant. To 
safeguard appellant’s rights, the trial judge conducted a plenary 
hearing on the matter out of the presence of the jury and cor- 
rectly resolved the issue against appellant. (Tr. I 29-40.) When the 
Government requested that the coat be received in evidence, appel- 
lant merely renewed “the objection made earlier” (Tr. I 110), 
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In this case, it is uncontested that Mr. Kawer bled pro- 
fusely as a result of the brutal beating inflicted upon him 
by the robber and that the robber beat Mr. Kawer with a 
pistol held in his right hand (Tr. J 26-27, 121). During 
the struggle, Mr. Kawer’s body touched that of his assail- 
ant who was wearing a dark three-quarter length coat 
(Tr. I 25, 87). The coat introduced in evidence was iden- 
tified by Mr. Kawer as exactly like the one worn by ap- 
pellant during the line-up and by the robber whom he 
identified as appellant (Tr. I 47). Officer Chaillet stated 
that the coat was taken from a closet in appellant’s apart- 
ment and was put on by appellant at the time of appel- 
lant’s arrest in his apartment (Tr, I 93; Tr. II 69-70). 
The Government’s expert testified that the stains which 
were located on the right sleeve and right front portion 
of the coat were caused by human blood but was unable 
to determine the blood grouping (Tr. I 114-116). We 
submit that the circumstances in this case were more 
than sufficient to justify a reasonable inference that the 
coat was worn by appellant during the commission of the 
robbery and that the blood on the coat was that of Mr. 
Kawer. See United States v. Chibbaro, 361 F.2d 365, 379 
(3rd Cir. 1966) .17 


17 For an authoratative and exhaustive analysis of the law and 
cases applicable to this issue see United States v. Chibarro, supra, 
at 379 N. 36. 

In Commonwealth v, LeMourcux, 348 Mass, 390, 204 N.E.2d 115 
(1965), this same issue was involved under circumstances virtually 
identical to the factual situation in the instant case. In that 
case, the complaining witness wes kidnapped, beaten and robbed 
by the defendant whom she identified by his features and voice. 
Found near the scene of the crime was a sweater identified by the 
complainant as similar to that worn by her assailant. The sweater 
and the items of clothing found near the sweater were traced to the 
defendant. The complainant testified that her assailant held her 
around her neck with his left hand and beat her, causing her to 
bleed. Stains found on the left sleeve of the sweater were determined 
to have been caused by human blood. Notwithstanding the fact 
that no blood grouping was made, the evidence of the blood stains 
was held admissible. 
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IV. The trial court committed no error in the instructions 
given to the jury. 


(Tr. I 21; Tr. II 121-122, 129-131) 


Appellant seeks reversal of his conviction of assault 
with a dangerous weapon on the ground that the trial 
judge’s instructions to the jury with respect to this of- 
fense were “internally conflicting and probably served to 
confuse not to clarify the issues,” 1 Appellant’s belated 
contention is of course in direct conflict with the univer- 
sally accepted rule of trial and appellate procedure that a 
party who seeks to assign as error a part of the trial 
court’s charge must raise his objection in the trial court 
and thus give the judge an opportunity to correct it. Kelly 
v. United States, 124 U.S. App. D.C. 44, 361 F.2d 61 
(1966) ; Rivera v. United States, 124 U.S. App. D.C. 99. 
861 F.2d 553, cert. denied, 385 U.S. 938 (1966) ; Cantrell 
v. United States, 116 U.S. App. D.C. 311, 328 F.2d 613 
(1963) ; Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950). This tenet of orderly judicial 
procedure is incorporated in the Federal Rules of Crimi- 
nal Procedure, Rule 30. In the instant case, appellant’s 
trial counsel withdrew his only request for further in- 
structions after the court charged the jury and made no 
objections to the instructions given. (Tr, II 129.) 

Subsequently, in response to a question by the jury and 
with the express approval of both counsel below, the court 
gave additional instructions concerning the assault with a 
dangerous weapon count. Appellant’s counsel expressed 
his satisfaction with the substance of the additional] in- 
struction. (Tr. II: 180-131.) We believe appellant’s 
unqualified approval and acceptance of the instructions 
given below foreclose him from asserting error on appeal. 

In any case. viewing in its entirety the court’s original 
charge with respect to the elements of the offense of as- 
sault with a dangerous weapon, it is clear that the jury 
was not misled into believing, as appellant contends, that 


**® Appellant’s Br. 19-20, n.14. 
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mere possession of a weapon would amount to an assault. 
It is clear that the trial judge simply informed the jury, 
when he first instructed them, that a pistol could be used 
in such a manner as to be proscribed by the statute with- 
out it having to be fired, which of course is a correct 
statement of the law.’® Throughout the trial judge’s in- 
structions. the requirement that the Government prove be- 
yond a reasonable doubt the unlawful use of the weapon 
by appellant, rather than its mere possession by him, was 
stressed. 

The court’s additional charge again unequivocally and 
properly placed upon the Government the burden of prov- 


19 The trial judge instructed: 


Now, count one of the indictment charges the defendant with 
assault with a dangerous weapon. Now, an assault is defined 
by law as an unlawful attempt or effort. with force and vio- 
lence, to do injury to the person of another, coupled with the 
present apparent possibility of carrying out such an attempt. 
If such an assault is carried out with a dangerous weapon, 
then and in that event the crime is known as an assault with a 
dangerous weapon. 

Now the D.C. Code states on which this is predicated that 
every person convicted of an assault with a dangerous weapon 
shall be punished as the law provides, 

Now, the elements of the offense of assault with a dangerous 
weapon are. first, that there was an assault; and second, that 
the assault was committed by the use of a dangerous weapon. 
Now, in this connection a dangerous weapon, as its name im- 
plies, is any object which is likely to produce death or great 
bodily harm. Jz” order to constitute an assault with a dangerous 
weapon, it is not neerssary that the weapon be used in the 
sense of the pistol bieng shot. It may be used in striking. 

Now, in order to constitute an assault with a dangerous 
weapon, it is not necessary that the weapon be actually used 
against the person assaulted in the sense that, as I just got 
through saying, in the sense that it must be a pistol and that 
the pistol must be shot, or that a knife, and that the knife 
must be used. It is the question of possession of the dangerous 
weapon. 

Now, if you find that the Government has proved beyond a 
reasonable doubt all of the clements of this offense, that is, 
first, that the defendant committed an assault, and second, that 
the assault was committed with a dangerous weapon, then and 
in that event you may find the defendant guilty of an assault 
with a dangerous weapon.” (Tr, II 121-122) (Emphasis added). 
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ing the use by appellant of the pistol in a proscribed man- 
ner,”° 

We note further that appellant’s counsel conceded at the 
very outset of the trial that Mr. Kawer “was the victim 
of a very vicious robbery” and that appellant’s defense 
would be that of mistaken identity (Tr. I 21), In view 
of this announcement of trial strategy and the uncontest- 
ed evidence subsequently adduced at trial establishing the 
assault and robbery, any confusion, if indeed there be any, 
in the trial] judge’s origina] charge on the elements of the 
offense of assault with a dangerous Weapon was clearly 
not plainly erroneous, See F.R, Crim, P, 52(b), 

We submit that appellant’s attack on the instructions is 
without merit, 


CONCLUSION 


WHEREFORE. it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q, NEBEKER, 
ALLAN M. PALMER, 
LAWRENCE Lippr, 
Assistant United States Attorneys. 


*0In response to a question by the jury the trial judge addition- 
ally instructed: 


Ladies and gentlemen of the jury, The Court, after consul- 
tation with the counsel in the case, instructs you that the count 
two of the indictment may not be amended. 

The Court instrue 


be used as striking, or clubbing, and it complies with count 
two of the indictment. (Tr. IT: 130-131) 
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